STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
CONNI E FI SHBAUGH
Petitioner,
Case No. 03-1139

VS.

BREVARD COUNTY SHERI FF' S
DEPARTMENT,

Respondent .
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RECOVMENDED ORDER

Thi s cause came before Daniel M Kilbride, Adm nistrative
Law Judge, Division of Admi nistrative Hearings, in Tallahassee,
Florida. In lieu of a formal hearing, the parties agreed to
submt stipulated facts, expert deposition testinony, and
proposed recomended orders with supporting briefs.
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For Respondent: Linda G Bond, Esquire
Al len, Norton & Blue, P.A
1669 Mahan Center Boul evard
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STATEMENT OF THE | SSUES

1. Wiether transsexualismis a disability that is
protected by the Florida Cvil R ghts Act of 1992 (FCRA),
Chapter 760, Florida Statutes.

2. Wether an allegation of discrimnation based on
transsexualismis sex discrimnation, pursuant to the FCRA

PRELI M NARY STATEMENT

Petitioner filed a Charge of Discrimnation with the
Fl ori da Comm ssion on Human Rel ations (FCHR) on July 5, 2002,
char gi ng Respondent with wongful term nation based on
disability discrimnation because she was a transsexual. On or
about Cctober 16, 2002, Petitioner anended her discrimnation
charge to include discrimnation based on sex, principally
founded on her status as a transsexual. Respondent replied that
FCHR | acked jurisdiction to investigate the clai mbecause
transsexualismwas not a disability pursuant to either the
Americans with Disabilities Act (ADA) or the FCRA and that
Respondent had a legitimate non-di scrim natory business reason
for the termnation. Respondent replied simlarly to the
al l egations of sex discrimnation. On February 21, 2003, FCHR
issued a no jurisdiction determ nation on both the disability
and the sex discrimnation allegations. Petitioner filed a
Petition for Relief on March 28, 2003. The matter was

transferred to the Division of Adm nistrative Hearings on



March 28, 2003, for formal hearing de novo on the issue of
jurisdiction. A final hearing was schedul ed for June 17, 2003.
Foll owi ng a granting of Respondent's request for continuance,

t he hearing was scheduled for July 30 and 31, 2003. On June 24,
2003, Petitioner filed an unopposed notion to set a briefing
schedul e, oral argunent, and to request a continuance of the
final hearing. After a tel ephonic hearing, the matter was

pl aced i n abeyance on the need for a final hearing. A briefing
schedul e was established on the issues of whether transsexualism
is a disability covered by the FCRA and whet her transsexuals are
a protected class covered agai nst sex discrimnation.

The parties filed stipulated facts, after which Petitioner
filed the affidavits of two experts who offered opinions on
transsexualism Respondent also filed the deposition transcript
of Dr. Panela Hill-Epps, one of Petitioner's experts, who is a
Fl orida-1icensed psychol ogi st and who specializes in the
treatnment of persons with sexual disorders. Follow ng notions
for extension of tine to file their proposals and briefs,
Petitioner and Respondent filed their proposals on Cctober 8 and
7, 2003, respectively. Each party's proposal has been given
careful consideration in the preparation of this Reconmended

O der.



FI NDI NGS OF FACT

1. Respondent is an enpl oyer as defined by the FCRA

2. Petitioner, Connie Fishbaugh, is a transsexual wonman
who has been di agnosed with Gender Identity Disorder (@D), also
known as transsexual i sm

3. Transsexualismis a recogni zed nental health disorder
that causes a desire to live and be accepted as a nenber of the
opposite sex. It is usually acconpanied by the wish for one's
body to be congruent with the preferred sex. Wen |eft
untreated, persons diagnosed with transsexualism di spl ay
synptons of severe anxiety, severe depression, and dysfunction.
G D is recognized as a nedical condition in the Diagnhostic and
Statistical Manual of Mental Disabilities (4th ed.) and the
I nternational Cassification of Disease (Wrld Health
Organi zation 10th ed.).

4. Gender identity, which is established at an early age,
is an individual's internal psychological identification as nmale
or female. A transsexual person is soneone whose gender
identity is in conflict wwth the person's anatom cal sex at
birth. This conflict creates enotional pain and suffering.

5. A person's gender identity cannot be changed through
psychot herapy or through any other known treatnent. Based on
contenporary nedi cal knowl edge and practice, sex-reassignnent is

the only effective, nedically prescribed treatnent for this



condition. The medical process of sex reassignnent takes place
over several years and requires life-long nedical treatnent and
monitoring. Sex reassignnment relieves the distress caused by
G D for the great majority of transsexual people. Nonethel ess,
sex reassignnment is not a cure. A person who undergoes sex-
reassi gnnent continues to carry a diagnosis and requires
lifelong nedical nonitoring and treatnent.

6. Prior to undergoing sex-reassignnment, Petitioner
experi enced sever anxiety, depression, and distress based on her
I'ifel ong gender dysphoria. As the years progressed,
Petitioner's depression, anxiety, and distress about her gender
dysphoria becane nore acute. Although, during this period,
Petitioner fathered three children.

7. Petitioner took part in the Harry Benjam n Standards of
Care, the accepted nedical protocol for the diagnosis and
treatment of transsexual persons. As part of this protocol
Petitioner's treatnent included: psychol ogical evaluations,
during which time she was di agnosed with G D; conpletion of the
"real life experience,” which required her to live full-tine as
a femal e; admnistration of hornone therapy to create desired
secondary sex characteristics; and sex-reassi gnnent surgery.
Petitioner conpl eted sex-reassi gnnent surgery in July 1995.
Sex-reassi gnnment surgery is an accepted treatnent for

transsexual i sm



8. Petitioner conpleted psychiatric and psychol ogi cal
treatnment follow ng surgery. She has been undergoi ng hornone
therapy as part of her treatnent regine since approximtely
1992. Although Petitioner conpleted sex-reassi gnnment surgery
and is now considered nedically femal e, she nust continue to
undergo hornone treatnments and nedi cal nonitoring for the rest
of her life. Also as a result of the irreversible nedical
treatment she received, Petitioner is unable to bear or produce
chil dren.

9. Several years after conpleting sex-reassi gnnment,
Petitioner applied for a position with the Brevard County
Sheriff's Ofice in the spring of 2001. Petitioner notified the
Sheriff's Ofice of her transgender status before she applied
for the position. Petitioner successfully conpleted
Respondent's required pre-enpl oynent medi cal and psychol ogi cal
testing prior to her hire. She did not have any restrictions or
request any accommpdati ons on her ability to performthe
essential functions of her position. She was hired as a deputy
sheriff in May 2001 and was term nated on January 27, 2002.

10. On July 5, 2002, Petitioner filed a Charge of
Discrimnation with the FCHR al | egi ng enpl oynent di scrim nation
under the applicable state and federal |aw. Follow ng the

Determ nation: No Jurisdiction, Petitioner is pursuing her



disability claimonly under state | aw and her sex discrimnation
cl aimunder both state and federal |aw

11. In her Charge of Discrimnation, Petitioner alleges
t hat she was harassed based on her transsexuality. When she
reported this harassnment, Petitioner alleges that Respondent did
not take steps to respond to the harassnent. Rather, the
| nspector stated that she "should have known that it would be
hard” and that "because of [her] situation, no one wanted to
hire [her]." It is alleged that no steps were ever taken by
Respondent to respond to the conplaints of harassnent.
Eventual |y, Petitioner was term nated based on all egations of
i nsubor di nati on.

12. On February 21, 2003, FCHR issued a determ nation
letter stating that it |acked jurisdiction to consider
Petitioner's clains of discrimnation on the basis of handicap
or on the basis of sex.

CONCLUSI ONS OF LAW

13. The Division of Admi nistrative Hearings has
jurisdiction over the subject matter of this proceeding and the
parties thereto, pursuant to Sections 120.569, 120.57(1), and
760. 11(7), Florida Statutes.

14. Petitioner contends that she was unlawfully di scharged
by Respondent because it discrimnated against her due to her

handi cap and al so on the basis of her sex. Petitioner relies on



the FCRA. The FCRA prohibits certain specified unlawf ul
enpl oynent practices and provides renedi es for such violations.

15. That statute provides, in pertinent part, as follows:

760. 01 PURPOSES, CONSTRUCTI ON; TI TLE

* * *

(2) The general purposes of the Florida
Cvil Rights Act of 1992 are to secure for
all individuals wwthin the State freedom
fromdi scrimnation because of race, col or,
religion, sex, national origin, age,

handi cap, or marital status and thereby to
protect their interest in personal dignity,
to make available to the state their ful
productive capacities, to secure the state
agai nst domestic strife and unrest, to
preserve the public safety, health and
general welfare, and to pronote the
interests, rights, and privil eges of
individuals within the state.

(3) The Florida Cvil R ghts Act of 1992
shal|l be construed according to the fair
inport of its terns and shall be liberally
construed to further the general purposes
stated in this section and the speci al

pur poses of the particular provisions

i nvol ved.

760. 10 Unl awful enploynent practices.-

(1) It is an unlawful enploynment practice
for an enpl oyer:

(a) To discharge or to fail or refuse to
hire any individual, or otherw se to

di scri m nate agai nst any individual with
respect to conpensation, terns, conditions,
or privileges of enploynent, because of such
i ndividual's race, color, religion, sex,



national origin, age, handicap, or narita
st at us.

(8) Notw thstandi ng any ot her provisions of
this section, it is not an unl aw ul

enpl oynent practice under ss. 760.01-760. 10
for an enployer, . . . to:

(a) Take or fail to take any action on the

basis of . . . handicap . . . in those
certain instances in which . . . absence of
a particular handicap . . . is a bona fide

occupational qualification reasonably
necessary for the perfornmance of the
particul ar enpl oynent to which such action
or inaction is rel ated.
16. FCHR has adopted federal standards for allocating the
burden of proof in handicap discrimnation clains, which are

different froma standard Title VII analysis. To establish a

prima faci e case of handi cap discrimnation, Petitioner nust

prove:

1. That [she] is a handi capped person
wi thin the neaning of the Florida Cvil
Ri ghts Act;

2. That [she] is otherwise qualified for
the position in question; and

3. That [she] was discharged from her
posi tion solely by reason of her handi cap.

Brand v. Florida Power Corporation, 633 So. 2d 504 at 507 and

510 (Fla. 1st DCA 1994). See also 29 U S.C. Section 794
(Rehabilitation Act) and the ADA. Therefore, to determ ne

whet her transsexualismis a covered handi cap pursuant to the



FCRA, the court mnmust | ook to the ADA and the Rehabilitati on Act
to determ ne whether transsexualismis included or excluded from

the definition of disability in those acts. See Razner v.

Wel |i ngton Regi onal Medical Center, Inc., 837 So. 2d 437 at 440

(Fla. 4th DCA 2002).

17. The ADA is separated into three titles, each of which
prohibits disability discrimnation in a different context:
Title I, 42 U S.C. Section 12111-17, applies to discrimnation
in enmployment; Title Il, 42 U S. C. Section 12131-65, applies to
discrimnation in public services; and Title Il, 42 U S.C
Section 12181-89, applies to discrimnation in public
accomodat i ons by private entities.

18. Title | of the ADA prohibits discrimnation against
qualified individuals with disabilities and defines disability
as: (1) a physical or nental inpairnment that substantially
[imts one or nore major life activities of such individual; (2)
a record of such an inpairnent; or (3) being regarded as having
a disability. 42 U S . C Section 12102(2)(A-C). Sutton v.

United Airlines, 527 U. S. 471, 478, 119 S. Ct. 2139, 2144

(1999). Florida lawis in agreenent. Fla. Amn. Code R 60Y-

6.001(36); Brand v. Florida Power Corp., supra at 510; Razner v.

Wel | i ngt on Regi onal Medical Center, Inc., supra at 441; and

Green v. Seninole Electric Cooperative, Inc., 701 So. 2d 646,

10



648 (Fla. 5th DCA 1997). The Rehabilitation Act defines
disability simlarly. 29 U S C Section 701, et seq.

19. In addition to the | anguage defining actual and
perceived disabilities, the ADA and the Rehabilitation Act
i ncl ude | anguage that specifically excludes certain conditions
fromthe definition of a disability. Transsexualismis one such
condition. 42 U S C Section 12211(b)(1) states:

(b) Certain conditions

Under this chapter, the term"disability"
shall not include--

(1) transvestism transsexualism
pedophi | ia, exhibitionism voyeurism gender
identity disorders not resulting from

physi cal inpairnments, or other sexual
behavi or disorders. (enphasis added)

20. Prior to the specific exclusion of transsexualismfrom
the Rehabilitation Act, sonme courts had recognized

transsexualismas a disability. See Doe v. United States Posta

Service, 1985 W 9446 (D.D.C. 1985) (allowing a nale to female
transsexual to bring a handicap disability action agai nst the
United States Postal Service for w thdrawi ng an offer of
enpl oyment after learning of her intent to undergo the sex-
reassi gnnment surgery).

21. Prior to the passage of the 1992 Florida Cvil Rights
Act, FCHR considered whether Belinda Smth, a transsexual who

had not undergone sex-reassignnent at the tine of the adverse

11



enpl oynent action, was term nated because of her handi cap.

Smith v. Gty of Jacksonville, Jacksonville Correctiona

Institute, DOAH Case 88-5451, 1991 W 833882 (1991), FCHR Case
No. 86-985 (1992). 1In 1985, when the facts arose in Smth, she
was a nmal e enployed as a corrections officer for the City of
Jacksonville. Because of transsexualism Smth suffered from
depression, felt intense stress and internal conflict, devel oped
bl eedi ng ul cers, drank heavily, and contenpl ated suicide. The
enpl oyer term nated her after |earning that she was transsexual
and was found wearing wonen's clothing in public. Smth filed a
charge of discrimnation with FCHR foll owi ng her termnation
all eging disability discrimnation. FCHR issued a no cause
determnation that Smth challenged. Based on the specific
facts that Smth presented at the hearing, FCHR determ ned that
there was a substantial limtation on the major life functions
of health and |ife and concluded that Smth was handi capped
based on the interpretation of the Florida Human Ri ghts Act of
1977. At the tine of the Smth termnation in 1986, the ADA had
not becone |aw, nor had transsexuali sm been excluded as a
disability fromthe Rehabilitation Act.

22. Wth the knowl edge that transsexualism had previously
been recogni zed as a disability, Congress expressed a clear
intent to exclude transsexualismas a disability under federa

law. See 29 U.S.C. Section 706(8)(F)(i). While acknow edgi ng

12



that the American Psychiatric Association included
transsexualismas a diagnosis in the third and fourth editions
of the Diagnostic and Statistical Manual of Mental D sorders
(DSM- 11T & 1V), Congress still decided to exclude transsexual i sm
fromthe ADA. In accepting the anendnent that eventually
excl uded transsexual i sm Congress considered that this narrow
exclusion of nental conditions would not underm ne the overal
pur pose and intent of the ADA, but would curtail litigation from
sone of the nore egregious enploynent |awsuits. 101 CONG REC
S11173 (daily ed. Sept. 14, 1989) (statenent of Senator
Arnmstrong).

23. Despite the fact that transsexualismis a recognized
ment al heal th di agnosis, the scope of the ADA does not enconpass

every physical and nental disconfort or ailnent. Toyota Mot or

Mg., Kentucky, Inc. v. Wllians, 534 U S. 184, 198 (2002). The

ADA only protects individuals that have an inpairnment that falls
within the meaning of the term"disability" as it is defined in
the ADA and interpreted by the courts. Toyota, 534 U S. at 197.

24. Oher states, whose civil and human rights acts are
based on the ADA and the Rehabilitation Act, also reject

transsexualismas a disability. Holt v. Northwest Training

Partnership Consortium Inc., 694 A 2d 1134 (Pa. Common Ct.

1997) (recogni zing transsexualismas a nmedical condition but one

not covered by state and federal law as a disability). But see

13



Rentos v. Qce-Ofice Systens, 1996 W. 737215 (S.D.N. Y. 1996)

(finding transsexualismto be a disability under New York state
| aw because interpretation and anal ysis under state lawis

i ndependent of the federal |aw analysis). As such, any judicial
or adm nistrative determ nation relying upon the ADA and/or the
Rehabilitation Act dictates a finding that transsexualism nust
be excluded fromthe definition of a disability.

25. Despite the finding in Smth, supra, by FCHR which is

limted to its facts which occurred prior to the enactnent of
the ADA and the anendnents to the Rehabilitation Act, there is
no basis for a finding that transsexualismis a disability
pursuant to the FCRA. Both the underlying federal |aw and the
regul ations that construe the ADA and the Rehabilitation Act
specifically exclude the condition fromthe definition of a
disability, and Florida follows those interpretations. Razner,
supra at 440.

26. In matters of enploynent discrimnation based on sex,
the FCRA is patterned after Title VIl of the Cvil R ghts Act of

1964, 42 U.S.C. Section 2000e-2. Brand, supra at 507. School

Board of Leon County v. Waver, 556 So. 2d 443 (Fla. 1st DCA

1990). In Florida, there is a long-standing rule of statutory
construction which recognizes that if a state lawis patterned
after a federal |aw on the sane subject, the Florida law wi |l be

accorded the sane construction as in the federal courts to the

14



extent the construction is harnmonious with the spirit and policy

of the Florida legislation. Brand, supra at 509; O Loughlin v.

Pi nchback, 579 So. 2d 788 (Fla. 1st DCA 1991).

27. In Departnent of Corrections v. Chandler, 582 So. 2d

1183 (Fla. 1st DCA 1991), the court analyzed the types of clains
under the FCRA. In that case, the court noted as foll ows:

Pertinent federal case |aw discloses two
means by which a discrimnatory enpl oynent
claimmy be tried. The first, . . . , by
showi ng di sparate treatnent, and the second,
by show ng discrimnatory inpact. Wen
enpl oying the forner, a clai mant nust
establish and enpl oyer's intentional

di scri m nation, however, as to the latter,
intentional discrimnation is not required,
and the clai mant essentially challenges
practices which are fair in form but
discrimnatory in operation . (Ctations
omtted)

Id. at 1183 n.2

28. Petitioner in this case is seeking to establish a
di sparate treatnent claimof sex discrimnation. In order for
Petitioner to prevail in a disparate treatnent case and obtain
the relief she seeks, Petitioner nust establish that
Respondent' s enpl oynent deci sion was based on a protected
status, i.e., Petitioner's sex. |In this case, Petitioner has
t he burden of presenting evidence sufficient to establish that
her sex was a determ ning factor in the enpl oynent decision nmade

to discharge her. See U.S. Postal Service Board of Governors v.

Ai kens, 460 U.S. 711, 715 (1983). Sex discrimnation clains

15



pursuant to the FCRA, like clainms under Title VII, nust be
evaluated in light of the test fornulated by the United States

Suprene Court in MDonnell Douglas Corp. v. Geen, 411 U S 792

93 S.Ct. 1817, 36 L.Ed.2d 668 (1973); and Texas Departnent of

Community Affairs v. Burdine, 450 U S. 248 (1981). Harris v.

Shel by County Board of Education, 99 F.3d 1078, 1082-83 (11lth

Cr. 1996). Under that test, the Plaintiff has the burden of

establishing a prinma facie case of discrimnation. |In order to

satisfy that burden, the Plaintiff nust prove that: (1) she was
a nenber of a protected group; (2) an adverse enploynent action
took place; (3) Plaintiff was simlarly situated to non-
protected persons who received dissimlar treatnent; and

(4) Plaintiff was qualified for the position. Holifield v.

Reno, 115 F. 3d 1555, 1562 (11th Cr. 1997); Coutu v. Martin

County Board of County Conmi ssioners, 47 F.3d 1068, 1073 (11th

Cir. 1995).

29. Petitioner has alleged that Respondent discrimnated
agai nst her because she is a transsexual and not because she is
a worman. Federal courts considering the issue of whether
transsexual i smconstitutes sex discrimnation pursuant to Title

VII follow the reasoning in Uane v. Eastern Airlines, Inc., 742

F.2d 1081 (7th Cr. 1984) and reject transsexuali sm as being
protected by Title VII and, thus, the FCRA. U ane expl ains

t hat :

16



The phrase in Title VIl prohibiting

di scrimnation based on sex, inits plain

meaning, inplies that it is unlawful to

di scrim nate agai nst wonmen because they are

wonen and agai nst nen because they are nen
a prohibition against discrimnation

based on sex i s not synonynmous with a

prohi bition against discrimnation based on

an individual's sexual identity disorder or

di scontent wth the sex into which they were

bor n.

|d. at 1085.
30. Petitioner argues that sone states have adopted nore
liberal definitions of "sex" to include sexual orientation and

that "sex" nmeans nore than anatom cal sex. See, e.g., Rentos v.

Oce-Ofice Systens, supra; Maffei v. Kolaeton Industry, Inc.,

626 N. Y.S.2d 391 (N. Y. 1995); and Enriquez v. Wst Jersey Health

Systens, 777 A.2d 365 (N.J. 2001). There is no statutory nor
case law to suggest that Florida is one of those states that has
recogni zed transsexualismas a class protected from

discrimnation. Uane, supra at 1085. See Holloway v. Arthur

Andersen & Co., 566 F.2d 659, 664 (9th Gr. 1977); Powell v.

Read's Inc., 436 F.Supp. 369 (D. Md. 1977); Voyles v. Ralph K

Davi es Medical Center, 403 F. Supp. 456 (N.D. Cal. 1975); Smth

V. Liberty Mut. Ins. Co., 569 F.2d 325, 327 (11th Cr. 1978).

31. Based on the foregoing, transsexualismis not a
disability within the nmeaning of the FCRA and an individual's
status as a transsexual is not covered as a protected class

Wi thin the neaning of sex discrimnation pursuant to the FCRA

17



32. Florida Administrative Code Rules 60Y-5004(2) and 60Y-
5005(11) authorize the Executive Director, on behalf of FCHR to
di sm ss charges of discrimnation based on the | ack of
jurisdiction over the subject nmatter where there are no disputed
i ssues of fact. FCHR had the authority to del egate particular
actions to the Executive Director, including the authority to
dism ss a conplaint of discrimnation based on the | ack of
subject matter jurisdiction if the investigation does not revea

any disputed issues of material fact. See Florida Conm ssion on

Hunan Rel ations v. Parrish Managenent, 682 So. 2d 159, 160 (Fl a.

1st DCA 1996).

RECOMVVENDATI ON

Based on the foregoi ng Findings of Fact and Concl usi ons of
Law, it is

RECOMMENDED t hat the Florida Comm ssion on Human Rel ati ons
enter a final order dismssing Petitioner's Charge of
Discrimnation with prejudice because there is no basis to
conclude that transsexualismis included in the class of persons
protected by the FCRA, under either handicap or sex

di scrim nati on.
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DONE AND ENTERED t his 21st day of Novenber, 2003, in

Tal | ahassee, Leon County, Flori da.

DANI EL M KI LBRI DE

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed wwth the Cerk of the
Division of Adm nistrative Hearings
this 21st day of Novenber, 2003.

COPI ES FURNI SHED,

Linda G Bond, Esquire
Allen, Norton & Blue, P.A.
1669 Mahan Cent er Boul evard
Tal | ahassee, Florida 32308

Deni se Crawford, Agency Cerk

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

Karen M Doering, Esquire

Nat i onal Center for Lesbian Rights
3708 West Swann Avenue

Tanpa, Florida 33609-4452

Ceci| Howard, General Counsel

Fl ori da Comm ssion on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Oder in this case.
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